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Kenton L. Alm, Esq.
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SETTLEMENT AGREEMENT AND MUTUAL RELEASE OF CLAIMS 

This Settlement Agreement and Mutual Release of Claims (this “Agreement”) is  
entered into between Northern California River Watch, a non-profit corporation, on 
behalf of itself and its members (“River Watch”) and West Valley Sanitation District, a 
sewer district organized under the laws of the State of California (the “District”), 
(collectively the “Parties”) as of the last date executed below (the “Effective Date,”) with 
respect to the following facts and objectives. 

RECITALS 

The District provides sanitary sewer collection and disposal services to the cities of 
Campbell, Monte Sereno, a portion of Saratoga, the Town of Los Gatos, and the 
intervening unincorporated areas of Santa Clara County. The District serves 
approximately 112,000 residents within a service area encompassing 28 square miles. The 
District’s sanitary sewer collection system is comprised of approximately 415 miles of 
sewer main and 200 miles of sewer laterals, for a total of about 615 miles of sewer lines. 
The District’s sewer mains range in diameter from 3 to 39 inches, with nearly 90% of 
these lines being 8-inches in diameter or smaller.

The District operates its sanitary sewer collection system in compliance with the 
Federal Water Pollution Control Act (“Clean Water Act”) [33 U.S.C. § 1251 et seq.], the 
Federal Resource Conservation and Recovery Act (“RCRA”) [42 U.S.C. § 6901 et seq.], 
and the Porter-Cologne Water Quality Control Act [California Water Code § 13000 et 
seq.]. The District is enrolled under the Statewide General Waste Discharge 
Requirements for Sanitary Sewer Systems (“WDR”), [State Water Resources Control 
Board Order No. 2006-003-DWQ].

On March 1, 2012, River Watch provided the District with a Notice of Violations 
and Intent to File Suit under Section 505 of the Clean Water Act, [33 U.S.C. § 1365] with 
regard to alleged violations of the Clean Water Act associated with the District’s 
operation of its wastewater collection system, a copy of which is attached to this 
Agreement as Exhibit A. 

Also on March 1, 2012, River Watch provided the District with a Notice of 
Violations and Intent to File Suit under Section 6972 of RCRA, [42 U.S.C. § 6972(c)], 
with regard to alleged violations of the RCRA associated with the District’s operation of 
its wastewater collection system, a copy of which is attached to this Agreement as Exhibit 
B.   These two Notices of Violations are referred to collectively hereafter as the 
“Notices”.
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On May 23, 2012, counsel for the Parties and District staff met to discuss the 
allegations and claims set forth in the Notices. The Parties, through counsel, engaged in 
negotiations following that meeting, which subsequently led to a resolution of all claims 
and disputes made by River Watch as set forth in the Notices.

Without either adjudication of River Watch’s claims, as set forth in the Notices, or 
admission by the District of any alleged violation or other wrongdoing, the Parties agree 
that it is in their mutual interest to enter into this Agreement setting forth the terms and 
conditions appropriate to resolving the claims that were, or could have been, asserted 
based upon the Notices.  

In mutual consideration for the resolution of these claims and possible claims, the 
Parties agree to the following: 

TERMS OF SETTLEMENT 

I. DEFINITIONS 

A. Category I Spill: A discharge of sewage that is defined in Section A(1) of the State 
Water Resources Control Board’s Monitoring and Reporting Program No. 2006-
0003-DWQ Statewide General Waste Discharge Requirements for Sanitary Sewer 
Systems.

B. Condition Assessment: A report that comprises inspection, rating, and evaluation 
of the existing condition of the Sanitary Sewer Collection System. Inspection is 
based on closed circuit television (CCTV) inspections for gravity mains; manhole 
inspections for structural defects; and, inspections of pipe connections at the 
manhole. After CCTV inspection occurs, pipe conditions are assigned a grade 
based on the Pipeline Assessment and Certification Program (“PACP”) rating 
system, developed by the National Association of Sewer Service Companies. 
PACP is a nationally recognized sewer pipeline condition rating system for CCTV 
inspections. 

C. Eight Year Cycle:  A Condition Assessment of the entire sewer system that 
requires each sewer line to be CCTV’d every eight years, but does not require all 
sewer lines to be on the same CCTV schedule.  Accordingly, each sewer line will 
be on its own cycle, where such CCTV will occur at least every eight years or 
more frequently, if necessary.
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D. Surface Water Condition Assessment:  A Condition Assessment of sewer lines in 
the Sanitary Sewer Collection System located within two hundred and fifty (250) 
feet of surface waters, which are identified on the map attached hereto as 
Exhibit A.  

E. Sanitary Sewer Collection System: Any public system of pipes, pump stations, 
main sewer lines, or other conveyances located within the District’s boundary used 
to collect and convey wastewater to the San Jose/Santa Clara Water Pollution 
Control Plant.  For the purposes of this Agreement, the Sanitary Sewer Collection 
System consists of gravity mains, force mains, and pump stations, and does not 
include laterals or other private conveyances. 

F. Significantly Defective: A sewer pipe is considered to be Significantly Defective if 
the pipe’s condition receives a grade of 4 or 5 based on the PACP rating system. 
PACP assigns grades based on the significance of the defect, extent of damage, 
percentage of flow capacity restriction, and/or the amount of pipe wall loss due to 
deterioration.  Grades are assigned as follows: 

5 – Most significant defect 
4 – Significant defect 
3 – Moderate defect 
2 – Minor to moderate defect 
1 – Minor defect 

II. REMEDIAL MEASURES 

A. SEWER SYSTEM INVESTIGATION AND REPAIR 

1. Within two (2) years from the Effective Date of this Agreement, the District shall 
identify the sewer lines located within two hundred and fifty (250) feet from surface 
waters that have been CCTV’d within ten (10) years prior to the Effective Date of this 
Agreement, and determine if any such lines contain one or more structural defects rated as 
Significantly Defective.  

a. Except as provided below in Section II.A.1.b, within two (2) years from the 
Effective Date of this Agreement, the District shall either spot repair or perform 
required correction of all structural defects rated Significantly Defective above, or 
replace the sewer line.

b. If a sewer line is scheduled to be replaced within four (4) years from the 
Effective Date of this Agreement as part of the District’s Capital Improvement 
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Program, then the District shall not be required to perform the tasks set forth above 
in Section II.A.I.a. on said sewer line.

2. Within two (2) years from the Effective Date of this Agreement, the District shall 
complete a Surface Water Condition Assessment of all sewer lines which have not been 
CCTV’d within ten (10) years prior to the Effective Date of this Agreement.

3. Within two (2) years after completion of the Surface Water Condition Assessment 
under section A.2. above, the District shall either spot repair or perform required 
correction of all defects rated Significantly Defective, or replace the sewer lines.

4. Beginning no more than two (2) years from the Effective Date of this Agreement, 
the District shall  implement a system to provide for the Condition Assessment, by CCTV 
inspection, of its Sanitary Sewer Collection System on an EightYear Cycle. The District 
shall notify River Watch when all sewer lines have been CCTV’d within the past eight 
years.

5. When a Condition Assessment determines that a defect in a sewer line is 
Significantly Defective, the District shall give the highest priority to the spot repair, 
correction, or replacement of such defects and/or sewer lines located within two hundred 
fifty (250) feet of surface waters, which are identified on the map attached hereto as 
Exhibit A.

B. SEWER SYSTEM OVERFLOW RESPONSE 

1. Within one (1) year from the Effective Date of this Agreement, the District shall 
modify its Backup and Sanitary Sewer Overflow (SSO) response plan to require the 
following additional information used to estimate spill volume: 

a. The method or calculations used for estimating total spill volume, spill 
volume reaching surface waters, and spill volume recovered.

b. For Category I Spills, a listing of nearby residents or business operators 
contacted to attempt to establish the SSO’s start time, duration, and flow rate, if 
such start time, duration, and flow rate have not been otherwise reasonably 
ascertained, such as from a caller who provides information that that brackets a 
given time that the SSO began.

c. Photographs of the manhole flow at the SSO site based on the District’s 
own photographic volume estimation guide; or, other photographic evidence that 
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may aid in establishing the spill volume.

2. Within one (1) year of the Effective Date of this Agreement, the District shall 
require water quality sampling and testing whenever it is estimated that an SSO of fifty 
(50) gallons or more enters surface waters, and if field crews can safely access the 
affected surface waters. The District shall collect and test samples from three (3) 
locations: the point of discharge, upstream of the point of discharge, and downstream of 
the point of discharge.  Constituents tested for shall include Ammonia, Total Coliform, 
and  E. coli. 

3. If any of said constituents are found at higher levels in the point of discharge 
sample and the downstream sample than in the upstream sample, the District shall 
determine and address the cause of the SSO that enters surface waters, and shall employ 
the following measures to prevent future overflows: (a) if the SSO is caused by a 
structural defect, then immediately spot repair the defect or replace the entire line; (c) if 
the defect is non-structural, such as a grease blockage or vandalism to a manhole cover, 
then perform additional maintenance or cleaning, and any other appropriate measures to 
fix the non-structural defect.  

4. During the first two years of this Agreement, the District shall collect samples for 
River Watch to conduct a CAM-17 toxic metals analysis for Category I Spills that reach 
surface waters.  In addition to providing samples from the receiving water, the District 
will also provide River Watch a sample of the sewage from the SSO, if it can be obtained.

C. SUPPLEMENTAL ENVIRONMENTAL PROJECT: 
CLEANOUT INSTALLATION AND PRIVATE LATERAL 
REPLACEMENT FUND PROGRAM 

1. Within one (1) year of the Effective Date of this Agreement, the District shall set 
up a revolving loan program to provide partial loans for the replacement or repair of 
private sewer laterals, including installation of property line cleanouts (“loan program”). 

a. The District shall invest Fifty-Five Thousand Dollars ($55,000.00) into the 
loan program.

b. The loan program shall provide a low interest loan to eligible property 
owners in an amount not to exceed Three Thousand Five Hundred Dollars 
($3,500.00) for each eligible private sewer lateral requiring repair or replacement, 
and/or property line cleanout installation.
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i. A property owner is considered eligible for the loan program if the 
District determines that the private sewer lateral is failing, and/or that the 
property does not have a property line cleanout, and the repair or 
replacement and/or installation can be completed within one hundred 
twenty (120) days of the application for the loan program.

c. The District shall set the interest rate, financing term, financing amount, and 
terms of repayment for the loan program. 

2. The District shall publicize, advertise, and otherwise promote the loan program to 
property owners within its service area and shall set forth procedures for eligible property 
owners to apply for the loan program.    

D. TASK CONFIRMATION 

1. By April 5 of each year, after the District files its SSO Annual Report and SSMP 
Annual Audit Report with the San Francisco Bay Regional Water Quality Control Board, 
the District shall provide a copy of these reports to River Watch, accompanied by a letter 
which details the District’s yearly progress towards completion of tasks described in 
Sections II. A, B, and C above.  The District shall submit both reports and progress letter 
to River Watch either electronically or by First Class Mail.

2. Completion of all tasks described in Sections II. A, B, and C above and herein 
shall constitute completion of all obligations set forth in this Agreement, and the District 
shall cease providing annual copies of its reports and progress letter to River Watch. 
Section II.A.4 will be considered a completed task when the District has notified River 
Watch that the first Eight Year Cycle is completed.

III. ATTORNEYS’ FEES, COSTS AND EXPENSES  
                                                                                                

Within fifteen (15) days after the Effective Date of this Agreement, the District 
shall pay River Watch the sum of Fifty Thousand Dollars ($50,000.00) as reimbursement 
for River Watch’s investigative and attorneys’ fees and costs.  Payment shall be made by 
the District to River Watch in the form of a single check payable to “Northern California 
River Watch” and shall constitute full and complete satisfaction of any and all claims by 
River Watch for attorneys’ fees and costs in connection with this matter up to and 
including the Effective Date of the Agreement, and for attorneys’ fees and costs incurred 
for monitoring and enforcing the District’s compliance with the Agreement, with the 
exception of any action taken to enforce this Agreement by way of arbitration.
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IV. RELEASE OF CLAIMS 

A. Except for obligations arising under this Agreement, and except for the attorneys’ 
fees and costs set forth in Section III above, upon the Effective Date of this Agreement, 
River Watch, on behalf of itself, its officers, members, agents, successors and assigns, 
and any other person acting under its direction and control with respect to this matter, 
agrees that it releases, acquits and forever discharges the District, its elected and 
appointed officials, officers, employees, agents, attorneys, legal successors and assigns, 
and any other person acting on the District’s behalf, from all environmental claims, 
actions, causes of action, obligations,  liabilities, indebtedness, breach of duty, claims for 
injunctive relief and other equitable relief, suits, liens, damages, losses, costs or expenses, 
including attorneys’ fees, known or unknown, fixed or contingent, liquidated or 
unliquidated, suspected or unsuspected, foreseen or unforeseen, based upon the violations 
alleged, or which could have been alleged, in the Notices,  including without limitation, 
any and all claims for violations of the Clean Water Act (33 U.S.C. § 1251 et seq.) or 
RCRA (42 U.S.C. § 6901 et seq.) which occurred at any time up to and including the 
entire term of this Agreement.

A request for dismissal with prejudice will only be filed after the United States has 
either completed its review of this Agreement or the 45-day review period has expired, 
whichever occurs first.

B. The foregoing release is intended to extend to all Clean Water Act and RCRA 
claims, known or unknown, suspected or unsuspected, and each party expressly waives 
and relinquishes any rights and benefits which they have or may have under Section 1542  
of the Civil Code of the State of California, which provides: 

A general release does not extend to claims which the creditor does not 
know or suspect to exist in his or her favor at the time of executing the 
release which if known by him or her must have materially affected his or 
her settlement with the debtor.

C. The Parties acknowledge that each has specifically reviewed with its attorney the 
meaning and effect of the release set forth herein, the language of Civil Code Section 
1542, and the waiver contained herein. The Parties acknowledge that their attorneys have 
fully explained the impact of these provisions, and the Parties knowingly accept the risks 
associated with these provisions.
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V. COVENANT NOT TO SUE

A. For  the duration of this Agreement, River Watch agrees that neither River Watch, 
its officers, executive staff, members of its governing board, nor any organization under 
the control of River Watch, its officers, executive staff, members of its governing board, 
will serve any Notice of Violations and Intent to Sue or file any lawsuit against the 
District seeking relief for alleged violations of the Clean Water Act (33 U.S.C. § 1251 et 
seq.), or RCRA (42 U.S.C. § 6901 et seq.), or any similar state statutes and/or regulations, 
including the Porter Cologne Water Quality Control Act (Cal. Water Code, § 13000 et 
seq.), nor will River Watch initiate or support such lawsuits against the District brought 
by other groups or individuals by providing financial assistance, personnel time, or any 
other affirmative actions. 

B. For the duration of this Agreement, River Watch agrees to submit any claims 
against the District seeking relief for alleged violations of the Clean Water Act or RCRA, 
or any similar state statutes and/or regulations, for resolution under the dispute resolution 
process set forth in Section VII.

VI. FORCE MAJEURE

A. Separate from, and in addition to any other limitations on the District’s obligations 
under this Agreement, the District’s obligation to comply with one or more of the 
provisions of this Agreement shall be deferred to the extent and for the duration that the 
delay in compliance is caused by an event or circumstances beyond the reasonable control 
of the District or any entity controlled by the District, including its contractors, and, that 
could not have been reasonably foreseen and prevented by the exercise of due diligence 
by the District. Delays solely caused by unanticipated or increased costs or expenses 
associated with the completion of any work or activity under this Agreement, changed 
financial circumstances, or the District’s failure to make timely and bona fide applications 
and to exercise diligent efforts to obtain permits, or normal inclement weather shall not, 
in any event, be considered to be circumstances beyond the District’s control. 

B. If any event or circumstance occurs that causes or may cause a delay in the 
District’s compliance with any provision of this Agreement, and the District seeks 
relief under this section:

1. The District shall provide written notice to River Watch within thirty (30) 
days of the date that the District first knew of the event or circumstance, or should 
have known of the event or circumstance by the exercise of due diligence; 
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2. The District’s notice to River Watch shall specifically refer to this section 
of this Agreement and describe the anticipated length of time the delay may 
persist, the cause or causes of the delay, the measures taken or to be taken by the 
District to prevent or minimize the delay, the schedule by which the measures will 
be implemented, and the anticipated date of compliance. The District shall adopt 
all reasonable measures to avoid and minimize such delays; 

3. If River Watch disagrees with the District’s notice, the Parties shall meet 
and confer in good faith to determine whether the Parties concur that the delay was 
or is impossible to avoid, despite the good faith efforts of the District.

VII. ENFORCEMENT AND DISPUTE RESOLUTION

A. The Parties covenant and agree that, if either party determines the other is in  
violation of one or more terms of this Agreement, the party shall provide notice to the 
other in writing of what actions or inactions are deem to be in violative of this 
Agreement. Within thirty (30) days of receipt of such notice, the party receiving the 
notice shall respond to the notice in writing.  If the Parties still dispute compliance 
with this Agreement, within an additional sixty (60) days, the Parties will meet and 
confer in a good faith attempt to informally resolve their dispute. If the Parties cannot 
informally resolve the dispute, they shall first attempt to resolve such dispute through 
non-binding mediation, using a mutually agreed upon mediator for resolution.  Should 
the non-binding mediation be unsuccessful, then the Parties will enter into binding 
arbitration, conducted by an arbitrator agreed to by the Parties.  Either party may 
request that the presiding Judge of the Santa Clara County Superior Court select an 
arbitrator if the Parties cannot reach agreement. The arbitration shall be binding and 
not subject to appeal. The arbitration shall be conducted in accordance with the 
arbitration rules and procedures of JAMS/Endispute or other conventional rules 
agreed to by the Parties. The arbitrator shall be empowered to determine a prevailing 
party and award payment of reasonable attorneys’ fees and costs to that party. To the 
extent there are multiple issues with a different prevailing party for one or more 
issues, the arbitrator may take those facts into account in terms of an award for fees 
and costs. The non-prevailing party shall also bear the costs of the arbitrator’s fees.  
Otherwise, River Watch and the District shall each bear their own costs and attorney’s 
fees incurred in connection with such mediation or arbitration.

B. The Parties agree that the processes of mediation and arbitration must 
advance as quickly as possible.

C. If River Watch asserts the District is in violation of this Agreement, and the 
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District corrects the action or inaction within sixty (60) days of notice from River 
Watch, no further enforcement action under the terms of this Agreement shall be taken 
by either party.

VIII. TERMINATION DATE 

Notwithstanding anything to the contrary set forth herein, this Agreement shall 
terminate ten (10) years after the Effective Date of this Agreement, or upon completion of 
all tasks set forth in this Agreement and described in Section II.D.2, whichever occurs 
sooner.

IX. GENERAL PROVISIONS   

A. Notices
Unless otherwise provided herein or until the Parties otherwise agree in writing, all 

communications and notice between the Parties regarding this Agreement shall be made 
through the following addresses: 

For the District: 

Jon Newby, District Manager and Engineer
West Valley Sanitation District
100 East Sunnyoaks Avenue
Campbell, CA 95008

With Copy to: 

Kenton Alm, Attorney at Law 
Meyers Nave 
555 12th Street, Suite 1500 
Oakland, CA 94607 
Tel. 510-808-2000
Email: kalm@meyersnave.com 

For River Watch: 

Northern California River Watch
Attn: Larry J. Hanson, Program Director
P.O. Box 817
Sebastopol, CA 95472
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With a Copy to: 

Jerry Bernhaut, Attorney at Law
Law Office of Jack Silver
P.O. Box 5469
Santa Rosa, CA 95402-5469
Tel. (707) 528-8175
Email: lhm28843@sbcglobal.net
Email: j2bernhaut@yahoo.com  

B. Entire Agreement

This Agreement constitutes the entire agreement between the Parties. It is 
expressly understood and agreed that this Agreement may not be altered, amended, 
modified or otherwise changed in any respect whatsoever except by a writing duly 
executed by authorized representatives of the Parties hereto. The Parties hereby agree and 
acknowledge that they will make no claim at any time or place that this Agreement has 
been orally altered or modified or otherwise changed by oral communication of any kind 
or character. This Agreement shall supersede all previous agreements whether written or 
oral, that may have been reached between the Parties in connection with this matter and 
provides the sole remedy from any party to any other party regarding this matter.

C. Advice of Attorneys

This Agreement is entered into by each party freely and voluntarily. Each party has 
had the benefit of advice of counsel of its choice in the negotiating, drafting and 
executing of this Agreement, and the language in all parts of this Agreement is the 
product of the efforts of all counsel.  Accordingly, neither the entire Agreement nor any 
provision in it shall be deemed to have been proposed or drafted by a party or construed 
against any party. 

D. Governing Law/Construction of Agreement

This Agreement shall be governed, interpreted, construed and enforced in 
accordance with the laws of the State of California applicable to agreements executed and 
wholly performed within said State without regard to principles of conflicts of laws. 
Should any provision of this Agreement be held invalid or illegal, such illegality shall not 
invalidate the whole of this Agreement, but rather, this Agreement shall be construed as if 
it did not contain the illegal part, and the rights and obligations of the Parties shall be 
construed and enforced accordingly. 
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E. Authority of Representation

Each party respectively represents and warrants to each other party that the 
undersigned representative for such party has full and complete authority to execute this 
Agreement and bind said party to the terms hereof. 

F. Counterparts/Electronic and/or Facsimile Signatures

This Agreement may be executed in counterparts with each counterpart being 
interpreted as an original, and all of which, taken together shall constitute one and the 
same instrument.  Any party may transmit its execution of this Agreement by facsimile or 
electronic mail, in which case such party shall provide the original execution page within 
three (3) business days to all other Parties.  A party’s execution page transmitted by 
facsimile or electronic mail may be used as though it were an original signature 
notwithstanding the fact that the party did not provide an original signature. 

G. No Admission of Liability or Waiver

The Parties expressly recognize that the terms and conditions of this Agreement 
constitute a compromise and settlement of disputed claims and an accord and satisfaction 
of contested matters. This Agreement shall not be construed in any manner as an 
admission by any party hereto of any liability of any kind to the other party, nor shall it be 
considered or interpreted as an assumption of any liability under applicable law. This 
Agreement is executed by the Parties for the sole purpose of settling the disputes which 
serve as the basis for River Watch’s claims. It is expressly understood and agreed, as a 
condition hereof, that this Agreement is not to be construed as, nor does it constitute, an 
admission, evidence, or indication, in any degree, of liability by any party for any claim, 
asserted or un-asserted. 

H. No Third Party Beneficiaries 

This Agreement is not intended to confer any rights or obligations on any third 
party or parties, and no third party or parties shall have any right of action under this 
Agreement for any cause whatsoever. 







EXHIBIT A



















EXHIBIT B























EXHIBIT C



Saratoga Creek
Sar

ato
ga

Cre
ek

Ro
de

o
Cre

ek

Wi
ldc

at

Creek

Wildcat Creek

Vas
ona

Creek

Sobey

Cre
ek

San Tomas
Cre

ek
Aq

uin
o

San  Tomas

Cre
ek

Aq
uin

o

Sm
ith

Cre
ek EastSmithCreek

Creek

Daves
Almendra Creek

Creek

Lo
s G

ato
s

Creek

Los
 Ga

tos

Ea
st

Cre
ek

Ross

Cre
ek

ShortCreekRo
ss

Ro
ss

Cre
ek

Shannon
Creek Guad

alu
pe

Cre
ek

¾À9

¾À9

}}}85

}}}17

}}}85

}}}17

Sewer Mains
Water Bodies
Creeks
District Boundary

°
1 inch = 3,000 feet

Exhibit A
WVSD Sewer Mains
within 250' of Creek




